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IN

THE SUPREME COURT OF THE STATE OF IDAHO

STATE OF IDAHO,

)

NO. 47582-2019

)

Plaintiff-Respondent,

)

V.

)

Ada County Case N0.

)

CR01-19—35531

)

GARY WAYNE CARTER

)

RESPONDENT’S BRIEF

)

Defendant-Appellant.

)
)

ISSUE
Has Carter

failed t0

show

that the district court

abused

its

discretion

by sentencing him

t0

seven years, With six years determinate, for felony possession 0f a controlled substance, and
denying his Rule 35 motion for reduction of sentence?

ARGUMENT
Carter

A.

District

Court Abused

Its

Discretion

Introduction

According
facts:

Has Failed T0 Show That The

t0 the Presentence

Report (“PSI”), Carter’s conviction

is

based on the following

On

[August 27, 2019], while assisting Probation and Parole investigators, I along
With several other ofﬁcers and detectives from the Boise Police Department made

Gary Wayne Carter
Idaho. Carter was taken into custody
contact With and

During

my search 0f Carter’s person,

in the

McDonalds parking

at that location
I

0n an Agents

located a pill bottle in the

Vincent—Taylor and labeled “Amphetamine Salts

lot in

Meridian,

[sic]

Warrant.

name 0f Raelynn

Combo 10mg Tab.”

In inspecting

I discovered numerous blue elliptical tablets bearing the markings
“b/972” 0n one side and “10” 0n the other. According t0 Drugs.com, these pill [sic]

the contents,

are identiﬁed as amphetamine/dextroamphetamine 10

mg

tablets, a

Schedule

II

controlled substance.

(PSI, p.1.1)

The

state

(R., pp.23-24.)

ﬂ

charged Carter with felony possession of a controlled substance (amphetamine).

Pursuant t0 a plea agreement, Carter pleaded guilty t0 that charge. (R., pp.26-35;

The

generally 9/17/19 Tr.)

district court

sentenced Carter t0 seven years, with six years

determinant. (R., pp.43—46.) Carter ﬁled a timely notice of appeal. (R., pp.47-49.)

On

appeal, Carter argues that because he “had been doing well

accepted responsibility for his actions and acknowledged his
discretion

failed to

by imposing an excessive sentence

show

that the district court

years, with six years determinate,

B.

Standard

abused

is

not

.

.

the district court abused

(Appellants brief, p.4.)

by imposing

its

Carter has

a uniﬁed sentence of seven

Of Review

illegal, the

is

based 0n an abuse 0f discretion standard.

appellant has the burden to

abuse 0f discretion.” State

V.

show that it is unreasonable

Where

a

and, thus, a clear

Schiermeier, 165 Idaho 447, 45 1 447 P.3d 895, 899 (2019) (internal

quotations and citations omitted).

1

discretion

.

and denying his Rule 35 Motion.

“Appellate review 0f a sentence
sentence

its

in this case.”

guilt,

on parole, was employed,

,

A sentence of conﬁnement is reasonable if

The PSI page numbers correspond with

the page

appears at the time

numbers 0f the electronic ﬁle “Carter 47582

psi.pdf.” A11 documents in this ﬁle will be cited as “PSI.”

2

it

0f sentencing that conﬁnement
society and to achieve any or

applicable to a given case.

prescribed

is

all

I_d.

necessary to accomplish the primary objective 0f protecting

0f the related goals 0f deterrence, rehabilitation, 0r retribution
at

“A

454, 447 P.3d at 902.

sentence

ﬁxed within

the statute will ordinarily not be considered an abuse of discretion.”

by

quotations omitted).

“In deference t0 the

trial

judge, this Court will not substitute

reasonable sentence where reasonable minds might differ.”

the limits

I_d.

its

(internal

View 0f a

State V. Matthews, 164 Idaho 605,

608, 434 P.3d 209, 212 (2019) (citation omitted).
“If a sentence

35
V.

is

is

within the statutory limits, a motion for reduction 0f sentence under Rule

a plea for leniency, and

we review the

denial 0f the motion for an abuse 0f discretion.”

m

Huffman, 144 Idaho 201, 203, 159 P.3d 838, 840 (2007). In evaluating whether a lower court

abused

discretion, the appellate court conducts a four-part inquiry,

its

trial court:

(1) correctly perceived the issue as

boundaries 0f

its

one of discretion;

which asks “whether the

(2) acted Within the outer

m

discretion; (3) acted consistently With the legal standards applicable to the

speciﬁc choices available t0

it;

and

(4)

reached

its

decision

by

Herrera, 164 Idaho 261, 272, 429 P.3d 149, 160 (2018) (citing

the exercise 0f reason.”

Lunneborg

V.

MV Fun

Life, 163

Idaho 856, 863, 421 P.3d 187, 194 (2018)).

C.

Carter

Has Shown N0 Abuse Of The

District Court’s Discretion

Carter contends that, “[c]onsidering that [he] had been doing well on parole,

accepted responsibility for his actions and acknowledged his
discretion

that

by imposing an excessive sentence

guilt,

.

.

.

was employed,

the district court abused

its

in this case.” (Appellant’s brief, p.4.) Carter notes

he was released on parole in April, 2019, and was doing well

“was given cortisone shots and he relapsed 0n Adderall

that

until

was not his.”

August, 2019,

(Id.,

pp.3-4.)

when he

The sentence imposed

is

within the statutory limits 0f I.C. § 37—2732(c)(1).

Carter

The

only 0n parole for four months before he committed the crime 0f felony drug possession.
presentence investigator found that Carter’s excuse—that he did not

know

was

that Adderall

he

possessed was a controlled substance—was not credible, stating:

above written version as well as in his comments below, Mr. Carter repeated
know the drug Adderall was a narcotic. Based 0n my review
of the defendant’s long criminal history, I suspect he is much more savvy than that.
True, the bulk 0f his record appears to be Breaking and Entering and theft-related
crime, but he knew this was prescribed medication, intended not for him but for a
Ms. Vincent-Taylor, and that the label contained the description “Amphetamine.”
In his

a claim that he did not

With the explosion 0f amphetamine/methamphetamine stories in the news I doubt
many persons aged 41 would fail t0 recognize that amphetamine has a “narcotic”
ring t0

it.

(PSI, p.3.)

The

district court’s

explanation for

The court began by acknowledging

sentence 0f Carter needs

its

the four

main sentencing

none 0f the sentencing

glaring fact showing that

factors

criteria,

weighed

little, if

any, elaboration.

then focused 0n the one
in Carter’s favorz

—

his

unbelievably lengthy felony record:

There are essentially four obj ectives of sentencing. There are protection 0f
and punishment. In my View if rehabilitation can

society, deterrence, rehabilitation,

be achieved, then

it

takes care of most 0f the other ones.

Whether 0r not that’s possible by looking at history and also
history informs me Whether or not any sentence that I impose might have a deterrent
effect, that is t0 deter you from future criminal conduct. If I can’t achieve that, then
I’m left focusing either 0n punishment or primarily protection 0f society.
I

tend to look

It

at

doesn’t happen very often anymore that

I

am

surprised

by reading a

have t0 say I was astounded as I read yours. Since
1994 you have been regularly and consistently committing felonies. Virtually all
0f the felonies that you have committed create Victims. If this one didn’t create a

presentence investigation.

2

The PSI explained

treatment. (PSI, p.3.)

that Carter

I

was not

in

need 0f

either substance abuse or

mental health

Victim, I’m convinced that

it

would lead

30th felony conviction.[3] That’s almost

absolutely clear to

It is

you from

me

I

going t0

hard for

that I cannot

future criminal conduct.

rehabilitation given the consistency

t0 a Victim sooner 0r later.

There

me t0 believe

as

I

say

impose a sentence

isn’t

This

is

your

it.

that will deter

any reasonable likelihood 0f

0f your criminal behavior.

have a primary obligation 0f protecting society. That’s not
happen adequately With a two plus three.
think that

I’m going

I

t0

impose a uniﬁed term 0f seven years consisting 0f six years
indeterminate. That sentence Will run consecutively t0

ﬁxed followed by one year

whatever you’re currently serving.

(1

1/12/19 Tr., p.1

1,

L.7

— p.12,

L.16.)

Carter’s argument does not

show an abuse 0f

concluded,

it

was

left

His extensive felony criminal

After being convicted 0f 30 (0r more) felonies,

history alone justiﬁes his sentence.

unrealistic t0 conclude that Carter

discretion.

would be deterred from

criminality.

As

it

became

the district court

only With fashioning a sentence that focused 0n punishment and, more

importantly, the protection 0f society.

Given Carter’s stunning felony record and

his inability to

succeed on probation and parole, he has failed to demonstrate that the sentence imposed was not
Stated differently, Carter has failed t0

reasonable.

was

3

show

that a lesser sentence than that

imposed

the only reasonable option.

The Idaho Department 0f Correction’s Offender History shows

that Carter

had 38 prior felony

convictions, t0 wit:

& Entering Motor Vehicle X 5,
Breaking & Entering X 13, Larceny After Breaking & Entering X 7, Uttering Forged
He

has prior felony convictions for Breaking

Instrument, Forgery of Instrument,

Minor, Possession Stolen Goods X
Pretense.

(Aug., p. 8.)

Communicate
4,

Threats, Selling a

Weapon

t0 a

Larceny X 4 and Obtain Property by False

Carter has also failed to

Rule 35 motion. Carter
used the

illegal

show

cites the

Adderall as a

enforcement and allowed his

to self—medicate,

phone

t0

upon

be searched, and

hard worker and he completed an Aggressive Replacement
district court

abused

discretion

its

by denying

his

following factors as warranting a reduction 0f his sentence: he

way

cell

that the district court

his arrest

IDOC

he cooperated with law

Offender Notes show he

class. (Appellant’s brief, pp.4-5.)

is

a

The

denied Carter’s Rule 35 motion, explaining:

Defendant requests the Court reconsider the length 0f the period 0f
by following the State’s recommended sentence in this case 0f two

incarceration
(2) years

ﬁxed followed by three

(3) years indeterminate, 0r alternatively

imposing

a sentence 0f three (3) years ﬁxed followed by four (4) years indeterminate.
Defendant argues that this would still be a sentence that accomplishes all the goals

Defendant asks the Court t0 reduce his sentence based 0n his
and motivation for change, which is detailed in his notes from his time in
custody. Defendant argues that this is additional information that the Court did not
have before it When it originally sentenced Defendant.
0f sentencing.

potential

After reviewing Defendant’s motion and the record, the Court cannot

ﬁnd

that Defendant’s original sentence was unduly harsh 0r excessive. While the Court
is

encouraged by any progress and rehabilitation Defendant has Shown during

his

time incarcerated, that progress does not constitute new evidence 0r authorilyfor
the Court t0 consider that
excessive. Thus,

shows

that the initial sentence

was unduly harsh 0r

Defendant has failed t0 demonstrate that he

is

entitled to relief

pursuant to

Rule 35.
(Aug., pp. 21-22.)

Based 0n the reasons
to

show any

stated

by the

error in the denial of his

district court,

Wholly relied upon here, Carter has failed

Rule 35 motion for reduction of sentence.

CONCLUSION
The

state respectfully requests this

Court t0 afﬁrm Carter’s conviction and sentence.

DATED this 21“ day 0f July, 2020.
/s/

John C. McKinney

JOHN C. MCKINNEY
Deputy Attorney General

CERTIFICATE OF SERVICE

IHEREBY CERTIFY that I have this 2 1
of the foregoing

RESPONDENT’S BRIEF

to

St

day 0f July, 2020, served a true and correct copy
the attorney listed below by means of iCourt File

and Serve:

JUSTIN M. CURTIS

DEPUTY STATE APPELLATE PUBLIC DEFENDER
d0cuments@sapd.state.id.us

/s/

John C. McKinney

JOHN C. MCKINNEY
Deputy Attorney General

JCIW

